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go back and sign every grand jury from the 
beginning of time. You just can’t do that.”

She later became more de�nitive in her de-
nial, stating she could not have signed the doc-
ument because she was a stay-at-home mom.

But in their search of the Of�ce of 
Attorney General, the detectives found the 
notarized secrecy oath, signed by Kane, 
with regard to the �rst 32 statewide grand 
juries. They also found a notary logbook 
that showed Kane signing three separate 

secrecy oaths for the 33rd, 34th and 35th 
statewide grand juries, and a fourth oath 
for the �rst 32.

The prosecutors Tuesday entered into 
evidence two �lings by Kane—a motion 
to quash a grand jury subpoena �led in 
the Montgomery County Court of Common 
Pleas and an emergency application for ex-
traordinary relief �led in the state Supreme 
Court—in addition to her grand jury testi-
mony. In both of those �lings, Kane argued 
that she hadn’t been sworn into secrecy on 
the Mondesire investigation.

They also entered into evidence the secrecy 
oath signed by Kane on Jan. 17, 2013, as well 

as the notary log listing that oath. 
Shargel said the prosecutors’ proof was 

“woefully inadequate” and that there was 
no evidence that Kane did not believe her 
statements to be true. He pointed out that the 
investigators did not �nd copies of the oath 
in Kane’s of�ce, but in the location where the 
grand jury sits. 

“It’s not like [Kane] had the documents 
in her desk drawer. It’s not like she had the 
documents on her computer,” he said after the 
hearing. “Cut her a little slack.”

Shargel started to note that other high-
ranking of�cials who signed the same 
oath did not mention it during grand jury 

testimony, but Rebar stopped him, and said 
the actions of others were not relevant. 
Following the hearing, Shargel continued 
this argument. 

“There wasn’t a single person who said, ‘I 
remember the oath,’” Shargel said.

After the hearing, Steele noted the 
Oct. 1 charges have already been con-
solidated with the Aug. 6 charges, and 
that they will be heard by Judge William 
J. Furber Jr. No timeline for the case has 
been specified yet.

Lizzy McLellan can be contacted at 
215-557-2493 or lmclellan@alm.com. Follow 
her on Twitter @LizzyMcLellTLI.     •
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plaintiff William Cirba’s breast growth, 
and rendered a defense verdict.

At this point, attorneys agreed the ball is 
in Risperdal maker Janssen Pharmaceuticals’ 
court when it comes to settling the mass tort.

According to Kline & Specter attorney 
Thomas R. Kline, who is handling numer-
ous Risperdal cases along with Sheller P.C. 
and Houston �rm Arnold & Itkin, there are 
currently no settlement talks with Janssen. 
But, Kline said the recent plaintiffs verdict is 
encouraging for the plaintiffs’ cases.

“While the cases are not formally de-
signed to be bellwether cases, the fact 
of the matter is everyone has viewed the 
initial cases as bellwether and instructive 
for the future,” Kline said. “It doesn’t take 
a degree in meteorology to see where the 
wind is blowing.”

Kline is currently trying a Risperdal case 
for plaintiff Tim Stange. That case is ex-
pected to end next week. Many more are 
scheduled to hit trial early next year.

Jason Itkin, who tried the Murray case, 
said that, while Janssen “can afford to be in-
volved in this litigation as long as they want,” 
trying cases can be expensive both in terms of 
verdicts and attorney fees.

“The ball is in Janssen’s court,” Itkin said. 
“As of now, we’re just preparing for trials.”

A spokeswoman for Janssen said it will 
continue trying cases.

“Janssen will continue to defend this liti-
gation and will try cases where appropri-
ate,” spokeswoman Robyn Frenze said in an 
emailed statement.

 Duane Morris attorney Alan Klein, who 
often represents generic drug companies, said it 
is impossible to know how long a company may 
want to extend litigation, but “the more plain-
tiffs verdicts you’re able to secure in a mass tort, 
the more likely you can settle more globally.”

“It’s always an interesting question of 
how many verdicts will a company sustain,” 
Klein said, noting there were dozens of 
verdicts in the Vioxx-related cases before 
there was a global settlement. “It’s up to the 
company to decide.”

Klein said mass tort litigation often 
requires a “critical mass” of verdicts 
before the parties begin any serious 
settlement talks. 

“I don’t know if this is the point, or if it’s a 
couple of cases from now,” Klein said.

While some compared the Risperdal litiga-
tion to similar litigation involving Vioxx and 
Accutane, attorneys agreed that each mass 
tort has its own unique set of determinative 
factors that must be decided before the par-
ties can begin to have a grasp of what a global 
settlement could look like.

In the Risperdal litigation, causation, 
which was the key factor in the Cirba 
defense verdict, has become a key issue 
in the litigation, along with arguments 

about whether the treating doctors had been 
given enough information when prescribing 
the drug. 

So far, juries have consistently sided with 
the plaintiffs on the failure-to-warn claims. 
In the defense verdict, while the jury did not 
�nd causation, it determined Janssen failed 
to warn. 

Itkin and Kline also both noted that, al-
though the Risperdal label—which is cen-
tral to the failure-to-warn arguments—was 
amended to provide more information about 
gynecomastia in 2006, the plaintiff wins have 
involved claims related to both pre- and post-
2006 use of the drug.

Klein said the consistency of the jury �nd-
ings on the failure-to-warn claims “should 
be a cause of concern for a defendant,” and 
will likely be signi�cant in terms of trying to 
broker a global settlement.

Another issue affecting a global settlement 
is that numerous appeals are ongoing in the 
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had information about the source of grand 
jury leaks.

Senior Judge John Cleland on Tuesday 
published a transcript of Kane’s testimony, 
at which both he and Sandusky’s attorney, 
Alexander Lindsay, questioned Kane about 
a statement she made Oct. 28 that raised 
questions about leaks emanating from the 
judge who oversaw the grand jury that in-
vestigated Sandusky, a convicted serial child 
molester. Cleland published the testimony, 
which had been closed to the public, because 
no grand jury information was discussed at 
the hearing. 

Cleland had used the hearing to gather 
information in order to rule on a discovery 
request made by Lindsay, seeking informa-
tion on the grand jury process, which Cleland 
denied following the hearing.

The testimony largely reinforces com-
ments made after the hearing by Kane’s 
spokesman, Chuck Ardo, that she did not 
mean to give the impression in her press 

release that she had information to prove a 
leak occurred. The leak in question, Lindsay 
said, was one made in 2011 and later docu-
mented in H. Geoffrey Moulton Jr.’s inves-
tigation into Sandusky’s prosecution.

“I do not have any knowledge of emails or 
communications of any kind that lead me to 
conclude that there were leaks between Judge 
[Barry] Feudale and the Of�ce of Attorney 
General,” Kane said. “The only thing I have 
seen is that Judge Feudale himself was con-
cerned about the leaks in the grand jury.”

The Kane statement that raised con-
cerns for Cleland and prompted Lindsay 
to seek further discovery said, “Judge 
Feudale’s overriding concern was how 
to leak sealed Supreme Court documents 
without getting caught.” 

Ardo had previously said, while speaking 
for Kane, that she had “strong suspicions” the 
leaks came from people associated with the 
Of�ce of Attorney General. In her testimony, 
Kane said those were Ardo’s words, not hers. 

“Those were impressions that were given 
by him without authorization from me,” Kane 
said. “I can’t speak for why he said that or 
what his thinking was.”

Ardo said Tuesday that he had been ad-
vised to make that comment, but not neces-
sarily by Kane herself.

“I would never have made that com-
ment without having been advised to do 
so,” Ardo said. “I don’t recall exactly who 
advised me, but it would have had to be 
someone who I believed to be someone 
who had the authority to speak on the at-
torney general’s behalf. She has a circle 
of advisers who tell me occasionally what 
she may be thinking or what her position is 
on issues.”

Kane said in her testimony that the leaks 
could have come from anyone involved in 
the matter—the OAG, defense counsel, Penn 
State, Sandusky himself. But she emphasized 
that based on the limited portion of Feudale’s 
emails that she has seen—more than 3,000 
were on OAG servers, she said, but she has 
not reviewed them all—she had no reason 
to believe Feudale had any involvement in 
the leak.

Kane had released several emails sent 
among Feudale, his attorneys and two 
Philadelphia Inquirer reporters when she 
made her Oct. 28 statement. She has 

said she had access to the emails be-
cause some of them were forwarded to an 
OAG address.

In her testimony, Kane said her statement 
was interpreted to say that she “concluded 
that there was some nefarious conduct be-
tween the judge and the prosecutors in the 
Sandusky grand jury. And my answer was 
that I did not conclude that. I didn’t mean to 
imply it either.”

Cleland had ordered Kane to testify in 
person after receiving a reply from Kane to 
his initial request for information on the leaks 
that he said “may not directly address the 
terms of the order.”

Toward the end of the roughly 45-minute 
hearing, Kane asked Cleland about her re-
sponse to that order.

“So I can get through the day without hav-
ing to worry, because I have so many other 
things, are we OK that I did not in any way 
violate your order?” Kane said.

“I have no concern,” Cleland responded.
Ben Seal can be contacted at bseal@alm.

com or 215-557-2368. Follow him on Twitter 
@BSealTLI.     •
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mass tort. Possibly the most important dis-
pute is whether plaintiffs will be able to seek 
punitive damages.

So far, plaintiffs in the mass tort have 
not. But, on appeal, plaintiffs are point-
ing to con�icting case law from the U.S. 
District Court for the Eastern District of 

Pennsylvania that they argue supports 
their claims.

Klein said the pending appeals might not 
factor as much into the timing of the settlement 
as it would the terms of the settlement itself.

“I don’t think it would prevent the talks 
from occurring,” Klein said. “That may be 
packaged in as part of the settlement.”

Another factor weighing into the future of 
the litigation is the fact that one case is on 
trial and a wave of 10 cases is set to hit the 

Philadelphia courts early next year. Kline also 
noted that together—his �rm, Sheller P.C. and 
Arnold & Itkin—are representing about 8,000 
clients with Risperdal-related claims.

Some of the cases are expected to be 
tried simultaneously, like the Stange and 
Murray cases, which were tried only a few 
rooms away from each other in Philadelphia 
City Hall. 

“When you have a litigation this large, 
it’s customary for strong law firms to 

bind together. And the combined resources 
are important in the ability to discover 
multiple cases at one time and to try 
cases at one time,” Kline said. “The plan 
is for me, Jason Itkin and other trial law-
yers to continue to try these cases, and 
we’re convinced that we’ll continue to 
be successful.”

Max Mitchell can be contacted at 215-557-
2354 or mmitchell@alm.com. Follow him on 
Twitter @MMitchellTLI.     •
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According to Fuentes, Quinn and Cintron 
were in a waiting room together. Quinn went 
to move Cintron’s jacket to sit in an empty 
seat next to her. Cintron apparently became 
upset and accused Quinn of elbowing her.

Three other Department of Human Services 
employees witnessed the incident, according 
to Fuentes. 

The police were summoned and Shoemaker 
responded to the call. Shoemaker talked to 
Cintron, who told him that she had been 
elbowed, adding that her rib cage hurt, and 
identi�ed Quinn as the assailant, according 
to Fuentes. 

Shoemaker also spoke with the 
three Department of Human Services 
eyewitnesses, all of whom corroborated 

Cintron’s account. Rafferty then arrived on 
the scene and was ordered by Shoemaker 
to handcuff Quinn and take him to police 
headquarters, Fuentes said. Cintron and the 
three eyewitnesses were also interviewed 
by police at headquarters.

On appeal, Quinn argued there was still a 
dispute of material fact as to whether the po-
lice had probable cause to arrest him that day. 

Quinn pointed to Shoemaker’s testimony, 
seemingly con�icted over whether he had 
probable cause to arrest the lawyer at the 
courthouse as opposed to the police station. 
However, Fuentes disagreed. 

“Detective Shoemaker’s subjective under-
standing does not change the objective analy-
sis required under the probable-cause inquiry. 
As the district court pointed out, any dispute 
as to when Quinn was actually arrested is ul-
timately irrelevant; under the circumstances 
here, viewed objectively, the of�cers had 

probable cause to arrest Quinn at the court-
house,” Fuentes said.

Citing the 2004 U.S. Supreme Court 
case of Devenpeck v. Alford, Fuentes said 
an of�cer’s state of mind “does not in-
validate the action taken as long as the 
circumstances, viewed objectively, justify 
that action.” Therefore, Fuentes added, an 
examination of the facts and circumstances 
was warranted.

Fuentes �rst recounted Cintron’s claim to 
Shoemaker that she was elbowed in the ribs 
by Quinn. Therein lies the probable cause, 
according to Fuentes, adding if that wasn’t 
enough, the police had corroborating ac-
counts from the three Department of Human 
Services eyewitnesses. 

Quinn also argued that there was no evi-
dence that Cintron was injured. 

“This argument confuses the 
probable-cause inquiry with the prosecutor’s 

burden of proof at trial, that is, to prove 
every element of the offense beyond a 
reasonable doubt,” Fuentes said. “Thus, 
Quinn’s emphasis on the fact that the crime 
of assault under Pennsylvania law requires 
‘bodily injury’ is to no avail.”

Quinn’s lawyer, Stephen R. Bolden of 
Fell & Spalding, declined to comment. Elise 
M. Bruhl of the City of Philadelphia Law 
Department represented the defendants and 
said she and her co-counsel thought the Third 
Circuit “got the law right.” 

P.J. D’Annunzio can be contacted at 215-
557-2315 or pdannunzio@alm.com. Follow 
him on Twitter @PJDannunzioTLI.

(Copies of the �ve-page opinion in
Quinn v. Cintron, PICS No. 15-1691, are 
available from The Legal Intelligencer. 
Please call the Pennsylvania Instant Case 
Service at 800-276-PICS to order or for 
information.)     •
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