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When a
passenger is

;l injured aboard a

cruise ship, the

lawsuit presents
| challenges
unique to
maritime law.
Here are some
points to
consider before
filing suit.
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Although cruise ship litigation
is not something the typical
trial lawyer handles on a
daily basis, the cruise ship
Costa Concordia’s capsiz-
ing off the coast of Ttaly
in January shows that
it’s an active area of law.
As suits begin piling up
related to that incident, in
which more than 30 people
died, the plaintiffs’ lawyers
will be grappling with com-
plicated questions of maritime
law.! Whether you’re handling a
high-profile case like that one or the
case of a ship passenger who slipped in
a puddle, there are some basic tenets you
must consider before filing suit.
Common injuries facing passengers
on cruise ships include falls from slip-
ping and tripping, sexual assaults by
crew members or other passengers,
assault and battery as a result of negli-
gent security, medical malpractice by the
ship’s medical personnel, and injuries
during shore excursions. Maritime law
generally applies to all these claims.
The law provides that the cruise line
has a duty to exercise reasonable care
for its passengers’ safety.? Courts have
called it a “duty to exercise reasonable
care under the circumstances.”® The
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cruise line’s “duty is to warn of dangers
known to the carrier in places where the
passenger is invited to, or may reason-
ably be expected to visit.”* The cruise
line must provide safe ingress and egress
to and from the ship.f That includes the
gangway, the ramp provided to enter
and exit a ship, and transportation to
and from shore.

When you take a case against a
cruise line, the first thing you must do
is obtain the contract that came with
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the passenger ticket. The
detailed contract spells out
the statute of limitations
and specifies the forum,
which courts have typi-
cally enforced.® Before
filing suit, a plaintiff
must provide notice to
the cruise line. Under
the ticket contracts,
notice usually must be
made within six months
of the incident. If notice is
not timely provided, the issue
is whether the cruise line’s inves-
tigation of the incident is compro-
mised substantially.”

Most passenger ticket contracts
have a one-year statute of limitations
for personal injury suits, which gener-
ally has been applied. The Eleventh Cir-
cuit recently dismissed on limitations
grounds a suit by a plaintiff who injured
his knee when he stepped into a hole
hidden beneath the carpet outside his
cabin.® The court cited an earlier deci-
sion in which it held that “courts will
enforce such a limitation if the cruise
ticket provided the passenger with rea-
sonably adequate notice that the limit
existed and formed part of the passenger
contract””® The court held that the limi-
tations provision in the plaintiff’s ticket
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contract, issued by Celebrity Cruises,
Inc., was reasonably communicated to
him.° It noted that even if passengers
overlook the fine print on a ticket, once
the plaintiff was injured, it was reason-
able to expect him to read the ticket con-
tract to determine his course of action.!
Of course, this does not mean that the
passenger will understand the legalese
of the language or that he was fairly
warned of the exculpatory provisions.

Equitable tolling can save the day if a
plaintiff “timely files a technically defec-
tive pleading and in all other respects
acts with ‘the proper diligence. ..
which ... statutes of limitations were
intended to insure’”? However, the
Supreme Court has made it clear that
tolling is an extraordinary remedy that
should be extended “only sparingly.”

In the seminal case Booth v. Carnival
Corp., the family of a passenger killed
during a cruise-sponsored scuba diving
excursion filed an action in state court
within the one-year period.** The plaintiff
later filed suit in the federal court speci-
fied in the passenger ticket contract. After
the state court dismissed for improper
venue, the cruise line sought dismissal
of the federal action on statute of limita-
tions grounds. The trial court denied the
motion to dismiss, and the Eleventh Cir-
cuit affirmed, holding that even though
the federal suit was filed after the statu-
tory period, the state suit put the defen-
dant on notice that the plaintiff was
actively pursuing legal action.’s
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Athens Convention

Cruise passenger tickets contain a refer-
ence to a treaty called the Athens Con-
vention. This international law estab-
lishes liability for damages suffered by
passengers on a seagoing vessel if the
injury was due to the carrier’s fault or
neglect.' Unless the carrier acted with
intent to cause the damage or acted reck-
lessly with knowledge that the injury
would probably result, damages are lim-
ited to about $70,000 per person.”

The United States has not ratified
the Athens Convention nor adopted its
damages limitations. As a result, those
limitations cannot apply to cases where
the cruise itinerary includes a U.S. port.'®
The location of the ship or the passenger
at the time of the injury is not relevant.
For example, if the plaintiff is injured
and has to disembark in a foreign port
before the ship reaches a U.S. port, the
Athens Convention still does not apply
if the itinerary included a U.S. port. “The
determinative basis for the ticket contract
is not an individual passenger’s location,
but rather the vessel’s voyage.”®

U.S. statute 46a U.S.C. §183c (a)
expressly prohibits a common carrier
from enforcing contract provisions that
limit the liability to passengers. The act
provides in relevant part:

It shall be unlawful for the manager,
agent, master, or owner of any ves-
sel transporting passengers between
ports of the United States or between
any such port and a foreign port to
insert in any rule, regulation, con-
tract, or agreement any provision or
limitation . , . purporting in the event
of loss of life or bodily injury arising
from the negligence or fault of such
owner or his servants, to relieve such
owner, master, or agent from liability,
or from liability beyond any stipulated

The United States has not ratified the Athens Convention nor
adopted its damages limitations. Those limitations cannot
apply to cases where the cruise itinerary includes a U.S. port.

amount, for such loss or injury. . . . All
such provisions or limitations con-
tained in any such rule, regulation,
contract, or agreement are declared
to be against public policy and shall
be null and void and of no effect.

If the Athens Convention applies,
courts have adopted a two-pronged test
to determine whether a limitation on lia-
bility was reasonably communicated to
a passenger.2 The first prong focuses on
the physical characteristics of the ticket,
such as the font and the conspicuousness
of the notice,? and the second prong is
“the circumstances surrounding the
passenger’s purchase and subsequent
retention of the ticket/contract.”? This
prong allows the court to examine more
subjective, “extrinsic factors indicating
the passenger’s ability to become mean-
ingfully informed.”

Plaintiffs in cruise ship cases are
entitled to the same economic and non-
economic damages as plaintiffs in other
types of cases, but the collateral source
rule applies in maritime cases.?® That
means the court should exclude evi-
dence that the plaintiff received ben-
efits from third parties, and the entire
amount of the loss or medical expenses
can be recovered at trial without reduc-
tion.” “The collateral source rule is fully
applicable in admiralty so that personal
injury damages are not reduced by dis-
ability, unemployment, social security,
insurance benefits, or a pension which
may be due and owing to the victim”?
The discounts offered by health care
providers to insurance companies also
are not admissible.?”

Preparing Your Case

As with other personal injury cases, you
must develop a detailed factual record
of an injury on a cruise ship. Have your

client describe everything he or she
remembers. If your client slipped in a
puddle, for instance, ask if there was dirt
or liquid in the puddle, how large the
puddle was, what parts of the person’s
clothing and body were wet after the
fall, and whether there were track marks
in the puddle indicating that a worker
walked through it with a cart without
cleaning it up. How did the puddle look,
feel, and smell? Was it greasy? Why
didn’t the client see the puddle before
falling; was it camouflaged?

Make sure the client thoroughly
describes the ship and the area where
the accident happened. Find out how
the ship was laid out, on which deck the
fall occurred, what type of flooring was
used on that deck, and what else was in
that area. Were any cleaning machines
or crew members around? Was anything
blocking the puddle from view?

You must also determine when the
client first reported the accident and
how the crew responded. Was medi-
cal care provided on the ship? Find out
whether a crew member made any state-
ments about the incident or the cruise
line’s fault or discussed other accidents
in the same area. Did any worker say
anything that made the client think the
workers knew there was a problem in
the area? Had other passengers men-
tioned other accidents or near accidents
before the fall?

Don’t forget that a picture is worth
a thousand words. The cruise ship is a
moving object with restricted access,
50 photos of the accident area taken by
your client or a traveling companion
can be essential. You should also search
the Internet for any useful photographs
showing the area of the ship where the
accident occurred. Check photo-sharing
websites like Flikr and Photobucket,
Google images, and the cruise line’s web-
site. Because the client often knows what
the area looks like, have him or her look
through these sites.

Although a slip-and-fall injury that
occurred on a cruise ship is similar to
a slip-and-fall case that occurred in a
parking lot, there are unique consider-
ations in maritime cases that you must
be prepared to address. [T

John H. ‘Jack” Hickey practices law in
Miami with his own firm, Hickey Law
Firm, P.A. He can be contacted at
hickey@hickeylawfirm.com.
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