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A. The Basics.
The Death on the High Seas Act (DOHSA) is a federal statute which is found at 46
U.S.C. §§ 30301-30308. You may see references in cases to another section, 46 U.S.C. §§ 761
et seq. because DOHSA was renumbered in 2006.
DOHSA is only one piece of the larger puzzle of the law of wrongful death in maritime
law. Whenever there is a wrongful death either on navigable water or caused by a negligent or
tortuous act which was committed on navigable water, any one of a number of laws can apply.
The list of usual suspects are:
1. Death on the High Seas Act (DOHSA): 46 U.S.C. §§ 30301 et seq.;
2. The Jones Act: 46 U.S.C. § 30104 which applies to “seamen;”
3. The General Maritime Law: wrongful death cause of action, also referred to as a cause of
action under Moragne v. States Marine Lines, Inc., 398 U.S. 375, 90 S.Ct. 1772, 26
L.Ed.2d 339, 1970 AMC 967 (1970);
4. State wrongful death statutes: which generally can be applicable in a maritime action
either in state territorial waters or on land if maritime jurisdiction applies, for example,
through the Admiralty Extension Act, 46 U.S.C. § 30101;
5. Longshore and Harbor Workers’ Compensation Act (LHWCA): 33 U.S.C. §§ 901-950;
6. Suits in Admiralty Act (SIAA): 46 U.S.C. § 30901 et seq. Actions against the United
States in admiralty jurisdiction. This includes, for example, actions against the Coast
Guard or against the United States for causing deaths through negligent rescue or injury
caused by a vessel owned by the United States. Cases and commentators indicate that the
SIAA contains an implied discretionary function exemption to sovereign immunity for
purposes of the Act. See, e.g., “The Suits in Admiralty Act and the Implied Discretionary
Function” by D.S. Ingraham; 1982 Duke Law Journal 146;
7. The Public Vessels Act: 46 U.S.C. § 31101 et seq. Also suits against the United States.
This applies only in cases where the plaintiff was injured while employed by the
government or onboard a government owned or government operated vessel.

B. Maritime jurisdiction and pleading requirements.
In order for DOHSA to apply at all, maritime jurisdiction must apply. Maritime
jurisdiction applies where there is a “vessel”, “in navigable waters”, and a “significant
relationship to traditional maritime activity.” See, e.g., Executive Jet Aviation Inc. v. City of

Cleveland, 409 U.S. 249, 93 S.Ct. 493, 34 L.Ed.2d 454 (1972). In Executive Jet, the aircraft
crashed after takeoff and ingestion of birds into the jet engines. The Supreme Court held that
admiralty jurisdiction did not extend to an airplane crash into navigable waters (the Great Lakes)
where the plane flew predominantly over land. Thus, there are the additional prongs of the test
for maritime jurisdiction: (1) locality, that is, whether it occurred on navigable waters; (2) nexus,
that is, whether the wrongful act bares a significant relationship to a traditional maritime activity;
and (3) potential impact of the type of incident on commercial maritime activity. See also,
Sisson v. Ruby,
U.S.
(1990) where the court found admiralty jurisdiction in an action
involving a fire on a noncommercial vessel at a marina on a navigable water way.
The definition of “vessel” was recently explored by the U. S. Supreme Court in a case
decided on January 15, 2013, Lozman v. City of Riviera Beach, Florida,
U.S.
(2013). In
Lozman, the Court held that Lozman’s floating home or office, a house-like plywood structure
with an empty bilge space underneath the main floor to keep it afloat, was not a “vessel” as that
term is defined in 1 U.S.C. § 3. The latter section provides: “the word ‘vessel’ includes every
description of a water craft or other artificial contrivance used, or capable of being used, as a
means of transportation on water.” The Court found that nothing about Lozman’s home suggests
that it was designed to any practical degree to transport persons or things over water. It had no
steering mechanism and it had an unraked hull and rectangular bottom and lacked self
propulsion. The court said that “consequently, a structure does not fall within the scope of the
statutory phrase unless a reasonable observer looking to the home’s physical characteristics
and activities would consider it designed to a practical degree for carrying people or things
over water.” (Emphasis added). Thus, admiralty jurisdiction did not apply to the regulation and
eventual destruction of that floating home.
Pleading admiralty jurisdiction and the application of DOHSA is required. See, e.g.,
Delgado v. Reef Resort Ltd., 364 F.3d 642, 2004 AMC 1109 (5th Cir. 2004).
Further, federal courts under Bell Atlantic Corp. v. Twombly, 127 S.Ct. 1955, 1964-65
(2007) may require that you plead specifically whether the decedent died as a result of the
injuries sustained as a result of the tortfeasor’s actions or from causes unrelated to the accident.
See, e.g., Order Granting Motion to Dismiss in Scouten v. NCL (Bahamas) Ltd., case no. 1:08CV-21485-FAM (S.D. Fla. August 20, 2008) (copy attached hereto).

C. History of Maritime Wrongful Death, Part 1; Congress then the Supreme Court create
recoveries.
1. 1886: No Remedy for Wrongful Death in the General Maritime Law, says
Supreme Court.
In The Harrisburg, 119 U.S. 199, 7 S.Ct. 140, 30 L.Ed. 358 (1886), the United States
Supreme Court announced that the maritime law contains no remedy for the survivors of persons
killed on the high seas or on navigable waters. After that decision, some courts began to apply
state wrongful death statutes both on the high seas and in state territorial waters. This adoption

of some remedy for death followed the law in England; In 1846, Lord Campbell’s Act, the Fatal
Accidents Act, was passed in England. Nine & 10 Vict., c. 93.
After The Harrisburg and following Lord Campbell’s Act, states enacted wrongful death
statutes. Some of these statutes were held by courts to apply to deaths occurring both in state
territorial waters and on the high seas. In fact, the U. S. Supreme Court in The Hamilton, 207
U.S. 398 (1907) allowed recognition by courts of such state statutes. The problem of course was
that some of these statutes did not apply outside the territorial boundaries of the state.
2. 1920: Congress enacts the Death on the High Seas Act.
Congress passed DOHSA in 1920 to fill the void of the absence of any federal remedy for
death on the high seas and to effect uniformity in the maritime law across state jurisdictions.
See, e.g., Moragne v. States Marine Lines, Inc., 398 U.S. at 398, 401. DOHSA, 46 U.S.C. §
30302 provides:
When the death of an individual is caused by wrongful act, neglect,
or default occurring on the high seas beyond three nautical miles
from the shore of the United States, the personal representative of
the decedent may bring a civil action in admiralty against the
person or vessel responsible. The action shall be for the exclusive
benefit of the decedent’s spouse, parent, child, or dependant
relative.
§ 30303 makes clear that the recovery is limited to pecuniary to “pecuniary” damages.
That section provides:
The recovery in an action under this chapter shall be a fair
compensation for the pecuniary loss sustained by the individuals
for whose benefit the action has brought. The court shall apportion
the recovery among those individuals in proportion to the loss each
has sustained.
DOHSA also provides that contributory negligence is not a bar to recovery and the
comparative negligence is a defense. 46 U.S.C. § 30304. DOHSA then provides for a survival
action where the plaintiff dies during the pendency of the action but due to the wrongful act,
neglect, or default described in § 30302. In that case, the personal representative may be
substituted as the plaintiff in the action may proceed before the recovery to which the plaintiff
would have been entitled. 46 U.S.C. § 30305.
DOHSA is most commonly referred to as a statute which fills a void in the maritime law.
In other words, it is referred to as remedial. However, DOHSA even in its current form with its
specific three nautical mile limitation restricts the rights of the survivors of people who have died
or where negligence occurs more than three miles from the shore and less than the state territorial
waters. After all, the U.S. Supreme Court in The Hamilton in 1907 allowed state remedies to
apply. If not for DOHSA and its preemptive affects, the decedent’s family in a maritime death

would recover under the state wrongful death statutes if the state territorial waters do extend
beyond three miles. However, DOHSA preempts those state statutes and reduces recovery down
to pecuniary damages which means that DOHSA provides no damages for loss of
companionship or other “non-economic” damages.
In Florida, for example, the state territorial waters have been held to extend to 12 nautical
miles from shore under the Florida Constitution. See, Benson v. Norwegian Cruise Line Ltd.,
859 So. 2d 1213 (Fla. 3d DCA 2003). (Also citing to Proclamation No. 5928, 54 Fed. Reg. 777
(December 27, 1988), a federal proclamation which declares that the territorial sea of the Unites
States is 12 nautical miles from shore.)
Thus, it can be argued that DOHSA is a restriction of common law and other remedies.
If so, DOHSA should be narrowly construed.
3. 1970: Now there is a remedy for wrongful death in the General Maritime Law,
says the Supreme Court.
In 1970, the U. S. Supreme Court in Moragne v. States Marine Lines, Inc., 398 U.S. 375,
(1970), reversed itself (from The Harrisburg) and held that there is in fact a General Maritime
Law cause of action for wrongful death. The Court held that under the General Maritime Law
there is a wrongful death remedy “for death caused by violation of maritime duties.” Moragne,
398 U.S. at 380.
In Moragne, the decedent was a longshoreman and he died in state territorial waters. The
Court said that the General Maritime Law cause of action for wrongful death was intended to
effect uniformity for wrongful death actions where DOHSA and the Jones Act (both enacted in
1920) did not apply. The Supreme Court in Moragne said that DOHSA and the Jones Act had
rendered The Harrisburg decision an “unjustifiable anomaly in the present maritime law”
because DOHSA diminishes greatly the types of damages allowable under state wrongful death
remedies which can be incorporated and utilized in an action for death within three nautical
miles. Damages for wrongful death under the Jones Act, like DOHSA, are limited to pecuniary
losses. Under the Jones Act however, conscious pain and suffering of the decedent before death
may be recovered. Under DOHSA, there is no recovery for pre-death pain and suffering.
4. 1986 and beyond: DOHSA preempts all remedies if DOHSA applies.
In 1986, the Supreme Court held that DOHSA preempts not only state wrongful death
remedies but also Moragne (General Maritime Law) wrongful death action for negligence or
unseaworthiness where the death occurs on the high seas. Offshore Logistics, Inc. v. Tallentire,
477 U.S. 207 (1986). Tallentire involved another crash of a helicopter on the high seas killing
occupants onboard. The decedents in Tallantire had been working on an oil platform off of the
coast of Louisiana. There, the Plaintiffs had argued the plain language of section 7 of DOHSA
which seems to provide that a state law remedy can apply.
The Court of Appeals in Tallantire held that the Plaintiff could recover non pecuniary
benefits under the Louisiana wrongful death statute by virtue of § 7 of DOHSA. Sec. 7 provides

that "[t]he provisions of any State statute giving or regulating rights of action or remedies for
death shall not be affected" by the Act. The Court concluded, on the basis of § 7's legislative
history, that the section was intended to preserve the applicability of state wrongful death statutes
on the high seas, and that Louisiana had legislative jurisdiction to extend its wrongful death
statute to remedy deaths on the high seas, and in fact had intended its statute to have that effect.
The U.S. Supreme Court reversed the Circuit Court in Tallantire and said: “The language
of § 7 of DOHSA and its legislative history, as well as the congressional purposes underlying
DOHSA, mandate that § 7 be read not as an endorsement of the application of state wrongful
death statutes to the high seas, but rather as a jurisdictional saving clause ensuring that state
courts have the right to entertain causes of action and provide wrongful death remedies both for
accidents occurring on state territorial waters and, under DOHSA, for accidents occurring on the
high seas.” This seems like a tortured reading of the plain language of the statute, but the law
now is that Section 7 of DOHSA does not allow incorporation of state wrongful death remedies
if DOHSA applies. Section 7 merely allows the action to be brought in state or federal court.
Certainly, the reach of DOHSA preempts state wrongful death remedies. Hughes v.
Unitech Aircraft Service, Inc., 662 So.2d 999 (Fla. 4th DCA 1995); and preempts the Moragne
wrongful death action for negligence or unseaworthiness under the general maritime law; Mobil
Oil Corp. v. Higginbotham, 436 U.S. 618 (1978) and Ford v. Booten, 681 F.2d 712 (11th
Cir.1982) (“when the incident takes place outside the three mile limit, DOHSA and DOHSA
alone controls”).
Where DOHSA and the Jones Act apply, that is in a seaman’s case, the two remedies
may be pled in the alternative. See, Heath v. American Sail Training Association, 644 F.Supp.
1459, 1467 (D.R.I. 1986) and In Re Dearborn Marine Service, 499 F.2d 263 (5th Cir.1974).
DOHSA also preempts any state survival actions. Thus, there can be no recovery for predeath pain and suffering under DOHSA. Dooley v. Korean Air Lines Co., 524 U.S. 116, 118
S.Ct. 1890, 141 L.Ed.2d 102, 1998. See also, Jacobs v. Northern King Shipping Co., 180 F.3d
713 (5th Cir. 1999).

D. Causes of action which are covered by DOHSA.
DOHSA is extremely broad in its application. Almost any cause of action which it falls
under the maritime jurisdiction and the territorial limits of DOHSA are governed by the damage
recovery under DOHSA. For example, actions which are governed by DOHSA includes actions
based upon negligence under the statute itself. See, § 30302 supra. See also, Offshore Logistics,
Inc. v. Tallentire, 477 U.S. 207, 106 S.Ct. 2485, 91 L.Ed.2d 174, 1986 AMC 2113 (1986); Kuntz
v. Windjammer “Barefoot” Cruise, Ltd., 573 F.Supp. 1277 (W.D.Pa.1983), affirmed 738 F.2d
423 (3d Cir.1984); Echols v. Hubbard Enterprises 1986 W.L. 11611, 1986 AMC 2002 (M.D.
Fla. 1986). DOHSA also applies to causes of action for misrepresentation and negligent
misrepresentation. See, Smith v. Carnival Corporation, 584 F.Supp.2d 1343 (S.D. Fla. 2008)
(application of DOHSA where “plaintiff’s misrepresentation claim alleges that [the cruise line]
made statements concerning the safety of [the excursion operators] snorkel excursion that [the

cruise line] knew or should have known the statements were false, and that the decedent and
others relied on those statements.”) DOHSA also can apply to actions based upon actions
brought by seamen for unseaworthiness. See, Moragne v. States Marine Lines, Inc., 398 U.S.
375, 399-401; and Bodden v. American Offshore, Inc., 681 F.2d 319, 1982 AMC 2409 (5th
Cir.1982). Actions for intentional conduct and for stricter products liability also can be governed
by DOHSA. See, Curry v. Chevron, USA, 779 F.2d. 272 (5th Cir.1985) and Lipworth v.
Kawasaki Motors Corp., 592 So.2d 1151 (Fla. 4th DCA 1992). See also, Doles v. Koden
International, Inc., 779 So.2d 609 (Fla. 5th DCA 2001). In Koden, the 5th DCA held that
“admiralty law encompasses actions for personal injury and wrongful death caused by defective
products” citing Mink v. Genmar Industries, Inc., 29 F.3d 1543 (11th Cir.1994).

E. Status of decedents which are covered by DOHSA: passengers, seamen, and visitors on
vessels.
DOHSA applies to passengers on vessels. See, e.g., Bodden v. American Offshore, Inc.,
681 F.2d 319, 1982 AMC 2409 (5th Cir.1982). See also, Lipworth v. Kawasaki Motors Corp.,
592 So.2d 1151 (Fla. 4th DCA 1992) (application of DOHSA to passenger on a jet ski); Howard
v. Crystal Cruises, Inc., 41 F.3d 527 (9th Cir.1994) (application of DOHSA to cruise line
passenger); and Lasky v. Royal Caribbean Cruises, Ltd., 850 F.Supp.2d 1309 (S.D. Fla. 2012)
(application of DOHSA to cruise line passenger).
DOHSA also can apply to actions for a seaman for unseaworthiness. See, e.g., Doles v.
Koden International, Inc., 779 So.2d 609 (Fla. 5th DCA 2001). In Koden, the 5th DCA cited to
the United States Supreme Court in Miles v. Apex Marine Corp., 498 U.S. 19, 25 (1990) and
explained that unseaworthiness imposes an absolute duty on the ship owner. “Failure to supply a
safe ship resulted in liability irrespective of fault and irrespective of the intervening negligence
of crew members.” Doles, 779 So.2d at 612 citing Miles, 498 U.S. at 25. Accordingly, “the
unseaworthiness doctrine thus became a species of liability without faulting.” Seas Shipping
Company v. Sieracki, 328 U.S. 85, 94 (1946) and Miles, 498 U.S. at 25-26.

F. Causes of action under DOHSA of nondecedents joined with actions by survivors of
decedents.
Any one catastrophe can give rise to a death as well as to injuries whether physical or
emotional to those who are not killed. The maritime law allows actions by the nondecedents to
be joined by the action by the survivors of decedents without any restriction by DOHSA. For
example, DOHSA according to the Supreme Court “did not address the availability of other
causes of action.” Dooley v. Korean Air Lines Company, Ltd., 524 U.S. 116, 122-23 (1998) as
cited in Smith v. Carnival Corporation, 584 F.Supp.2d 1343 (S.D. Fla. 2008).
The Southern District of Florida has held that an action for negligent infliction of
emotional distress was not precluded by DOHSA. In Smith v. Carnival Corporation, 584
F.Supp.2d 1343 (S.D. Fla. 2008), the Court was faced with a Second Amended Complaint which
stated that the daughters of the decedent “were present at the drowning of their mother and saw

their mother die as a direct and proximate result of the [conduct] of [the cruise line] and [the
excursion operator] as described herein.” 584 F.Supp.2d at 1349. This was the claim not of the
decedents estate because of the death itself but for the others who witnessed the death. However,
in determining whether the plaintiff stated a cause of action, the court held that “admiralty law
allows recovery only for those passing the zone of danger test.” Smith, 584 F.Supp.2d at 1349.
After discussing the zone of danger test, the court dismissed the second amended complaint for
negligent infliction of emotional distress under U.S. general maritime law because the plaintiffs
had “not alleged any facts indicating that [the decedent’s] daughters were in the zone of danger.”
Smith, 584 F.Supp.2d at 1350.
The Southern District of Florida reached a somewhat different result in regard to a claim
for intentional infliction of emotional distress after a death on the high seas. In Markham v.
Carnival Corporation, case number 1:12-CV-23270-CMA (S.D. Fla. Order dated December 3,
2012) (copy attached hereto), the Court held that plaintiffs may state an intentional infliction of
emotional distress claim in the maritime context citing McAllister v. Royal Caribbean Cruises,
Ltd., No. Civ. A. 02-CV-2393, 2003 WL 23192102, at 4 (E.D. Pa. September 30, 2003); and
Wallis v. Princess Cruises, Inc., 306 F.3d 827, 841 (9th Cir.2002). The Court relied on Florida
law to determine whether the allegations of the intentional infliction of emotional distress claim
were sufficient. See, Garcia v. Carnival Corporation, 838 F.Supp.2d 1334, 1339 (S.D. Fla.
2012). In Markham, the plaintiff alleged that the cruise line allowed unlimited amount of liquor
on one of its excursions to Cozumel, Mexico. A cruise line passenger, apparently inebriated,
came back to the ship, fell over the railing of the ship, and hit the surface of the ocean and died
on impact. To make matters much worse, the cruise made “no immediate response despite the
fact that this incident occurred in daylight and the ship was directly off of Cozumel, Mexico in
relatively calm seas.” Then, in another aggravation of the situation, a cruise line representative
contacted the decedent’s mother and told her that the decedent, her only son, had committed
suicide. To make matter even worse, if that is possible, the cruise line “then caused the same
misinformation to be disseminated to the local media.”
The plaintiff in Markham brought a two count complaint, one for intentional infliction of
emotional distress and another for negligence, and seeking punitive damages. The Court in its
order denying Defendant’s motion to dismiss said that “Florida common law demands an
‘extremely high standard’ of outrageousness to sustain an IIED claim” but “Florida courts have
nonetheless shown a particular solicitude for the emotional vulnerability of survivors regarding
improper behavior toward the dead body of a loved one” citing Williams v. City of Minneola,
575 So.2d 683, 691 (Fla. 5th DCA 1991). The Southern District of Florida in Markham also
declined to strike the claim for punitive damage. The Court held that even under DOHSA
“punitive damages are available in those rare situations of intentional wrong doing” citing In Re
Amtrak Sunset Ltd. Train Crash In Bayou Canot, ALA. on September 22, 1993, 121 F.3d 1421,
1429 (11th Cir. 1997).

G. Location of the wrongful act governs.
DOHSA should be named the “Negligence on the High Seas Act” given the
interpretations of its applicability if the negligence is on the high seas but the death is not. The
death does not have to occur on the high seas; Only the wrongful act which precipitated the death
has to occur there. In fact, it does not have to happen on the high seas at all but only beyond 3
nautical miles from the shores of the United States, no matter where it happens. For example, if
the decedent dies in the territorial waters of another country, that is considered the “high seas”
for purposes of the statute. However, if the death and the wrongful act occur on foreign land but
admiralty jurisdiction applies to the Extension of Admiralty Act, DOHSA does not apply.
“Death on the High Seas” or “Death on Land.” DOHSA applies even where the injury
producing death occurred on the high seas, even where the actual death occurs onshore. See,
e.g., Bergen v. F/V St. Patrick, 816 F.2d 1345, 1987 AMC 2024 (9th Cir.1987); Moyer v.
Klosters Rederi, 645 F.Supp. 620, 1987 AMC 1404 (S.D. Fla. 1986); Lasky v. Royal Caribbean
Cruises, Ltd., 850 F.Supp.2d 1309 (S.D. Fla. 2002). In the recent case of Lasky, for example, the
plaintiff was a passenger on a cruise ship. When the ship was in the waters of Cozumel, Mexico,
the plaintiff was onboard the ship when he fell and hit his head. At first, the passenger could not
even stand. When the cruise ship personnel arrived and lifted the passenger into a wheelchair,
they failed to examine him or take into account the “type, extent, and nature” of the passengers
injuries. The ship’s medical personnel fitted the passenger with a neck brace and told him to
return the following morning for a follow up. When the passenger got off the cruise ship two
days later, he experienced intensifying pain and went to the emergency room in Fort Lauderdale,
Florida. There, x-rays and a CT scan revealed he had a fractured neck. His condition deteriorated
and he died approximately one month later. The plaintiff’s family sued the cruise line alleging
that their employees were improperly trained in the handling of passengers who are injured. The
defendant moved for summary judgment on the applicability of DOHSA. The court held that
DOHSA applied and said:
Moreover, a cause of action under DOHSA accrues at the time and
place where an alleged wrongful act or omission was
consummated in an actual injury, not at the point where previous
or subsequent negligence allegedly occurred. Balachander v.
NCL, 800 F.Supp.2d 1196, 1201 (S.D. Fla. 2001) (citing Moyer v.
Rederi, 645 F.Supp. 620, 627 (S.D. Fla. 1986). Put another way,
the right to recover for death depends upon the law of the place of
the act or omission that caused it and not upon the place where the
death occurred. Moyer, 645 F.Supp. at 627 (quoting Vancouver
S.S. Co., Ltd. v. Rice, 288 U.S. 445, 447 (1933).
Lasky, 850 F.Supp.2d at 1312.

H. DOHSA applies to death in foreign waters whether on the high seas or
not.
Because foreign waters, even if close to shore, are beyond three nautical miles under the
statute, DOHSA applies to wrongful acts and deaths occurring in foreign waters. As one Court
recently said: “The 11th Circuit has consistently interpreted DOHSA as applying to maritime
incidents occurring within the territorial waters of foreign states. Sanchez v. Loffland Brothers
Co., 626 F.2d 1228 (5th Cir. 1980); Moyer v. Klosters Rederi, 645 F.Supp. at 623-24.” Ridley v.
NCL (Bahamas) Ltd., 824 F.Supp.2d 1355 (S.D. Fla. 2010). See also, Howard v. Crystal
Cruises, Inc., 41 F.3d 527, 529-30 (9th Cir.1994) (applying DOHSA to a death which occurred
within Mexico’s territorial waters); Motts v. M/V Green Wave, 210 F.3d 565, 569-70 (5th Cir.
2000); Cormier v. Williams/Sedco/Horn Constructors, 460 F.Supp. 1010 (E.D. La. 1978)
(applying DOHSA to accident occurring in navigable river in Peru); Kuntz v. Windjammer
“Barefoot” Cruises, Ltd., 573 F.Supp. 1277 (W.D. Pa. 1983) (applying DOHSA to claim
resulting from scuba death in Bahamas).

I. DOHSA does not apply to death on land, foreign or otherwise, however.
DOHSA, however, does have its limits. It does not apply to an admiralty death which
occurs on foreign soil. See, Fojtasek v. NCL (Bahamas), Ltd., 613 F.Supp.2d 1351 (S.D. Fla.
2009). In Fojtasek, a cruise passenger purchased a cruise line marketed zip line excursion in
Honduras. The excursion was purchased by the passenger onboard the ship. Thus, through the
Admiralty Extension Act, cited above, the case was in admiralty and admiralty law applied.
According to the Plaintiff in Fojtasek, ship personnel made misrepresentations of
material fact in regard to the safety of the zip line ride and the verification of the safety by the
cruise line. According to the complaint, the safety of the ride was never verified. A rusted cable
snapped sending the cruise passenger Fojtasek to the jungle floor and to her death. The
Defendant cruise line in Fojtasek moved for summary judgment on the applicability of DOHSA
alleging that the negligence took place onboard the vessel. The court, citing Moyer v. Klosters
Rederi, 645 F.Supp. 620, 627 (S.D. Fla. 1986), said “a cause of action under DOHSA accrues at
the time and place where an alleged wrongful act or omission was consummated in an actual
injury, not at the point where previous or subsequent negligence allegedly occurred.” The court
also cited Motts v. M/V Green Wave, 210 F.3d 565, 571 (5th Cir. 2000) for the proposition that
“this Circuit’s precedent looks to the location of the accident in determining whether DOHSA
applies.”

J. History of Maritime Wrongful Death, Part 2; Death in state territorial waters.
1. 1974: Non economic damages are recoverable after all, says Supreme
Court, but not when DOHSA or Jones Act apply.
We have now seen the reach of DOHSA outside of the 3 mile limit. We learned that
DOHSA provides no non-economic or non-pecuniary damages to whatever class of plaintiff.

Now what happens within state territorial waters? The history lesson continues. In 1970, the
U.S. Supreme Court in Moragne decided that there was a cause of action for wrongful death
under the general maritime law. That would seem to apply within state territorial waters because
it does not apply outside the three mile limit where DOHSA does apply.
Four years later, in Sea-Land Services v. Gaudet, 414 U.S. 573, 94 S.Ct. 806, 39 L.Ed.2d
9, 1973 AMC 2572 (1974), the Supreme Court decided that in a death involving a longshoreman
in state territorial waters, a dependant relative of the decedent could not only recover the usual
items of pecuniary damages (“loss of support, loss of services, loss of nurture, and funeral
expenses”), but she could also recover for non-pecuniary damages such as loss of society and
loss of “love, affection, care, attention, companionship, comfort, and protection.” Gaudet, 414
U.S. at 585. See also, Complaint of Cambria S.S. Co., 505 F.2d 517, 1974 AMC 2411 (6th
Cir.1974).
Four years after Gaudet, the U. S. Supreme Court held that there are no Gaudet damages
(non-economic damages) under DOHSA. Mobil Oil Corp. v. Higginbotham, 436 U.S. 618, 98
S.Ct. 2010, 56 L.Ed.2d 581, 1978 AMC 1059 (1978). Higginbotham involved the wrongful
death of helicopter passengers over the high seas. The court ruled that Gaudet could not be
applied beyond the territorial waters where DOHSA applied, that is on the high seas.
Then, in 1990, the court further limited Gaudet damages in Miles v. Apex marine Corp.,
498 U.S. 19, 111 S.Ct. 317, 112 L.Ed.2d 275, 1991 AMC 1 (1990). In Miles, a Jones Act
seaman died aboard a ship docked in state waters. The Court held that the Jones Act applied
because the plaintiff was a Jones Act seaman. Gaudet damages, according to the Court, did not
apply in Jones Act actions no matter where the death or the negligence occurred.
2. 1996: State wrongful death remedies can supplement wrongful death actions
when neither DOHSA nor the Jones Act apply, says Supreme Court.
After Moragne (creating a General Maritime Law wrongful death action) and Gaudet
(creating non-economic, non-pecuniary damages in certain circumstances, certainly within state
territorial waters for a longshoreman), what are the damages for a non-seaman, nonlongshoreman in state territorial waters? The U.S. Supreme Court in 1996 answered that
question in Yamaha Motor Corp. v. Calhoun, 516 U.S. 199 (1996). In Calhoun, the Supreme
Court held that if such a plaintiff, a nonseafarer, that is neither a seaman nor a longshoreman, is
killed within state territorial waters, the remedies applicable under the Moragne cause of action
can be supplemented by state law remedies including state wrongful death and survival remedies.
In one Florida case applying Calhoun, damages were awarded under the Florida Wrongful Death
Act for a worker “who was working nearby for another employer, was killed while attempting to
rescue a member of the crew (who also died) from the hold of the defendant’s vessel while it was
moored at Government Cut in Miami-Dade County, Florida.” The court cited to Calhoun and
other cases and affirmed a judgment for the wrongful death damages and punitive damages.
Juno Marine Agency, Inc. v. Taibl, 761 So.2d 373 (Fla.3d DCA 2000).
In summary, Gaudet seems to create non-economic damages only in territorial waters and
only to longshoremen. For the non sea farer who dies in state territorial waters, i.e., where

neither DOHSA nor the Jones Act apply, the General Maritime Law allows supplementation of
remedies by the applicable state wrongful death statute, under Calhoun.

K. Commercial aviation accidents.
General maritime law arguably has applied all along to any aircraft which crashed in state
territorial waters. See, e.g., Flying Boat, Inc. v. Alberto, 723 S.2d 86 (Fla. 4th DCA 1998). In
Alberto, a sea plane crashed in Key West Harbor in an area of commercial shipping traffic. In
Alberto, the court held that the Florida Wrongful Death Act did not apply to limit damages to the
pilot and copilot who died in the crash. Instead, the court held that maritime law applied and
preempted state law even though the General Maritime Law (common law) applied under
Moragne.
On July 17, 1996, TWA flight 800 departed JFK International Airport for Paris, France.
Shortly after takeoff, the plane exploded in midair and crashed. All 230 persons onboard
perished. According to the NTSB, the crash occurred eight nautical miles south of the shore of
Long Island, New York. In re Air Crash Off Long Island, New York, on July 17, 1996, 209 F.3d
200 (2d Cir. 2000). Ordinarily, DOHSA would apply to such a disaster. However, Congress
stepped in led by Republican Arlen Specter. In 2002, what is now 46 U.S.C § 30307
“commercial aviation accidents” was added to DOHSA. That section provides that “if the death
resulted from a commercial aviation accident occurring on the high seas beyond 12 nautical
miles from the shore of the United States, additional compensation is recoverable for nonpecuniary damages, but punitive damages are not recoverable.” (Emphasis added). The Act, in
the third subsection, specifies that within 12 nautical miles “this chapter does not apply.”
(Emphasis added). In other words, for commercial aviation accidents within 12 nautical miles-not the 3 nautical miles of the other sections of DOHSA—the Plaintiff can recover non
pecuniary damages under Moragne (General Maritime Law cause of action for wrongful death),
Gaudet (non pecuniary damages in state territorial waters for death of a non seaman), and
Calhoun (supplement with state wrongful death remedies where death in territorial waters of a
non seaman, non longshoreman). In most states, this would of course include loss of
companionship and all of the non-pecuniary damages. Outside of the 12 nautical miles, for any
“commercial aviation accident,” DOHSA specifically does not apply. That is the Moragne cause
of action would apply and, perhaps, Gaudet damages would apply or state damages actions
would apply depending upon the definition of state territorial limits for a particular state.
In one case interpreting Sec. 30307, the commercial aviation accident section of DOHSA,
Eberli v. Cirrus Design Corp., 615 F.Supp.2d 1369 (S.D. Fla. 2009), the Court held that the term
“commercial aviation accident” was ambiguous but did not apply to the ferrying of an aircraft
from the seller to the buyer. During the ferry operation, an accident occurred and the aircraft
crashed and the pilot was killed. The aircraft had only recently received a certificate of
airworthiness which provided that it was not be used to carry passengers or property for
compensation or hire.

L. Pecuniary damages under DOHSA.
Pecuniary damages should include loss of support. “This is the reasonable expectation of
the pecuniary benefits that would have resulted from the continued life of the deceased, usually
measured by loss of future income.” Sea-Land Services v. Gaudet, 414 U.S. 573 (1974). Most
courts use a four step procedure to calculate future lost earnings under Culver v. Slater Boat Co.,
722 F.2d 114, 117 (5th Cir. 1983). In the words of one author of a multi volume maritime
treatise:
First, the loss of work life resulting from the injury or death is
determined. Second, the lost income stream is calculated by
estimating what the victim would have earned (including fringe
benefits). To make this judgment, which is necessarily speculative,
proof may be introduced not only regarding the victims current
wages, but also positive factors: what he might have received for
individual merit and gains in productivity, as well as negative
factors: that employment and wages are declining in the industry.
Third, the total damages should be determined by subtracting the
plaintiff’s post accident earning power from his normal earning
power (both figures should be after tax) and multiplying by his
work life expectancy. The resulting figure is a question of fact to
be determined by the jury (or the court in a bench trial), and a wide
range of individual variables can be considered in arriving at a
final figure. Fourth, the future income loss must be discounted by
a discount rate established by the “market interest rate,” the rate of
interest earned on the best and safest investments.
Schoembaum, Thomas J. (2011) Admiralty and Maritime Law, Fifth Edition, West,
Section 5-16.
Pecuniary damages also include loss of services of the deceased. Loss of services
includes the household services performed by the deceased, and the award is usually measured
by the cost of paying someone to perform such tasks. Verdin v. C&B Boat, Co., Inc., 860 F.2d
150 (5th Cir.1988); Neal v. Barisich, Inc., 707 F.Supp. 862 (E.D. La. 1989); Morvant v.
Construction Aggregates Corp., 570 F.2d 626 (6th Cir.1978).
Pecuniary damages also include loss of nurture, guidance, care, and instruction. Loss of
nurture of minor children is held to be pecuniary loss and thus recoverable under DOHSA.
Nygaard v. Peter Pan Seafoods, Inc., 701 F.2d 77 (9th Cir.1983), Verdin 860 F.2d at 150; Barger,
514 F.Supp. at 1199.
Pleading requirements for such losses can be specific. See, Gavigan v. Celebrity Cruises,
Inc., 843 F.Supp.2d 1254 (S.D. Fla. 2011). In Gavigan, the decedent left eight adult children.
The personal representative sought to recover the loss of fatherly nurture and guidance for those
eight adult children. The Court and the Order at that citation granted motion to dismiss with
leave to amend. The specific pleading requirements were described by the Court:

Plaintiff merely alleged that all eight of the adult children sustained
a “loss of fatherly nurture and guidance” and “will suffer a
financial loss as a result of the inability” to receive that
guidance…these conclusory allegations are insufficient to raise the
right to relief above the speculative level. Twombly, 550 U.S. at
555, 127 S.Ct. 1955. Plaintiff alleges no facts describing the
aspect of the “fatherly nurture and guidance” that any of the adult
children would have received if not for the death of their father.
There are also no facts connecting that lack of guidance to a
subsequent financial loss. Plaintiff must supply the missing facts
to survive a motion to dismiss.
DOHSA also allows the pecuniary loss of inheritance. Nygaard, 701 F.2d at 77.
Tallentire v. Offshore Logistics, Inc., 754 F.2d 1274 (5th Cir.1985). Funeral expenses, if they are
paid by dependants, are recoverable. Mobil Oil Corp. v. Higginbotham, 436 U.S. 618 (1978).
It would seem that a careful analysis of the loss to the survivors of “nurture, guidance,
care, and instruction” for children could be extremely significant, especially if the children are
minors. The measure is what a replacement would cost. To measure what a replacement or
replacements would cost, the finder of fact has to take into account the number of hours per day
that the decedent parent spent with the child, that the decedent parent was on call 24/7, that time
was spent with his or her son or daughter at night and on weekends, and that the services were
those of a counselor, teacher, guide, tutor, and companion, and then calculated what it would
take to retain a person or persons for these positions during these hours, this can be a significant
number. The types of testimony which could support such arguments include vocational
rehabilitation professionals, economists, and family members who can testify about the specific
tasks performed by the now missing parent.

M. Commentary: DOHSA and the Jones Act are anachronistic.
DOHSA and the death recovery under the Jones Act out of step with General Maritime
Law recoveries for wrongful death and with the wrongful death remedies of most states. The
General Maritime Law and most state wrongful death remedies provide for recovery not only of
the economic contributions but also for the pre death pain and suffering of the decedent and for
the loss of companionship, guidance, and consortium of the “survivors”. Congress should amend
DOHSA for vessel accidents in much the same way as the commercial aviation section of
DOHSA was amended after the TWA disaster. It should also amend the Jones Act to provide for
the loss of companionship, guidance, and consortium of the “survivors”.
Congress considered these changes in July and August of 2010, months after the Deep
Water Horizon oil platform exploded in the Gulf of Mexico and killed 11 seamen. The
movement in Congress to change this antiquated law failed. We should not fail again.
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